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<Abstract>

In a recent Supreme Court decision concerning the obligation to report overseas financial accounts
(Supreme Court Decision dated April 17, 2025, Case No. 2024Ma6881), the Court held that even
if a taxpayer who is a dual resident of Korea and another country, is ultimately determined to be
a resident of the other country under an applicable tax treaty, the taxpayer is nonetheless subject
to the overseas financial account reporting obligation so long as he or she also qualifies as a Korean
resident.

In the Subject Decision, the Supreme Court applied a mechanical line of reasoning, holding that
once a person falls within the definition of a “resident” under the Income Tax Act, administrative
penalties may be imposed regardless of the person’s ultimate non—resident status under an applicable
tax treaty. However, this conclusion is open to challenge on several grounds.

First, considering that the primary purpose of the overseas financial account reporting is to prevent
tax evasion through the concealment of offshore assets by domestic residents, it is questionable
whether it is appropriate to subject individuals who are ultimately determined to be non-residents
under a tax treaty to the reporting obligation. From an interpretative perspective as well, although
the Supreme Court’s reasoning is internally coherent, it remains possible—if the concept of resident
under the Income Tax Act is interpreted more flexibly and purposively—to argue that individuals
determined to be non-residents under a tax treaty should not be subject to the overseas financial
account reporting obligation or related administrative penalties.

Moreover, when viewed in light of recent government policy trends concerning reporting obligations
and penalty enforcement, the Subject Decision appears to run counter to such trends. In particular,
it is noteworthy that in the United States, in a case presenting circumstances nearly identical to those
at issue here, a court (albeit at the trial level) held that the taxpayer was not subject to the overseas
financial account reporting obligation. This foreign precedent offers a meaningful point of comparison.

The Subject Decision is significant in that it strictly distinguishes between the overseas financial
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account reporting obligation under domestic law and the determination of tax residency under tax
treaties, and adopts a restrictive interpretation of the scope of tax treaty application. Nonetheless,
it is regrettable that the Court did not reach a different conclusion by adopting a more purposive
interpretation that takes into account the legislative intent of the law and the manner in which it
has been administered and developed over time.

<{Key words> overseas financial account reporting, tax treaty, resident, non—resident, penalty, clarificatory
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for permanent residence)’ 2t 9] ‘€150 52K Resident alien)’ol| 3Fst= A2 4350
UTHD) ZF, vl= FFAA, v AFAEA vlm FAA A G ARE AT o
7} ke Aol

10) 31 US.C. §5314, §5321 ~5322(3 ) F6AF A uA= 2 "FFo] &3t 2F) ; IRS Publication 5569,
REPORT OF FOREIGN BANK & FINANCIAL ACCOUNTS (FBAR) REFERENCE GUIDE, ; ¥H3]%,
2020, “al<fwgAF A=) A3} A — v S efF5gAF A Eete] vus FHeR”
rolgtod it Hat=g, A25A A2E W 723, pp. 50~51, Byun, Hye—Jung. 2020. “Current
Status and Challenges of the Foreign Financial Account Reporting System : A Comparative Analysis
with the U.S. Foreign Financial Account Reporting System.” Ewha Law Journal, Vol. 25, No. 2 (Overall
Issue No. 72). 50—51, [Printed in Korean]

11) Aroeste v. United States, No. 3 : 22—-CV—-00682 (S.D. CA) Federal District Court in California, 2023.
11. 20.

12) 31 CFR §1010.350—Reports of foreign financial accounts (a) 2 (b)(2)

13) 26 U.S.C. 7701(b)(1)(A)()
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e ARl fRtAle vsr gFAAkelEnt < ad 7h= BiahAa, webs kb vl
AFAtel slgEAct. 2 Rt e 22wt WAl s AFAtel  sjdeta, vla A s =
Al zof A4z o] FAFA B4 7|5 (Tie-Breaker Test)o] Wh2W, WA|Z AFAR 3 ZF 2%
wm, webA] vlsrel] FBAR AlnE sfok & o 77} gloka F3aich

olol thell 14 L2 ARAZ} HA = AFA el = sjddH & A3 H, o]F7AFA
o2 Yoy}, fwkate] @43 F7i(permanent home)’ > P2 HIA| 2
‘U8 o]a] BA 2] FA A (Center of vital interests)’ = A ZZ Holof i, RtAlE 2
TAoR WA AFate gy dEtn ddeisith

n= A SRR} nl s - wA S A Zofel] whet WA S AFAR 2T RP Tt &)
tleti, nlsg A s AFAR] e EHEtEE, ]38 FBAR 411977 slvkar F438k5l <
W Y2 o] F4E Felotn Az Y AT HIAFAR A= Aol A &l 5gA%

A1I(FBAR) o157} itk Hgtom Fejg Rax e s

Y HE
AFAR B E A= d=TAEY =90 AFAKresident alien)2} st 2t 3l 255412 Al
oF7F gltka B Qlthi9)1e)

e zAzPY AEAOR BR AFAZ BHE A
$ A FeA An o7} gdrka AAsaL Ak o] B
Ae] Aed ol AAH oz TR AAFoRE £2e] ofele Sulo] Y, et g
ol fr kel AN FE A Shght AZIRTRI olstelA] 1 o] froll thal b v,

14) 20243 19 V= FRE 295334 D(Ninth Circuit Court of Appeals)ell ©] AFA S g4t oH
Al ARdE AlE 8 Folt

15) o] ZAIE = oAM= B2 =30 I webA o] AL <AWid 1oz st v
Yol A B FA9] tige] o g Bdo] Uy & o] A2oA A/0E 8 Tt (o : ForbesAl,
“Taxpayer Wins Big In Federal Court — Tax Treaty Governs FBAR Reporting” 7]A})

16) AUt = ZAH 24 tie-break rule® Bl AFAZ I E™ Income Tax Act §250(5)° uhz}
‘deemed non-resident’”} ¥ a1, o] H|AFALL} FUA HFHER, AFA A AT FI5 = Form
T35 AL Ban) o) = AR sk gerha a4 = 3 ATt (CRA Income Tax Folio S5
-F1-C1) /Ity slda5A3 AuA=etn & 4 e T11359 B2& 2= Income Tax Act
§233.3 (Foreign reporting requirement) 241 71 W82 IJAA R F Futte] AFste A7 A4 8¢
AF2K(specified foreign property)S CAD 100,000 ©]73 243t 7% Form T11355 A& o} gttt A
olt}.
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12T E Bal3 Y vhsk Lol AFAs WFH
9RE A JASD A2 FEE ALE 3 3

AR W2 FAFomA AADAE Aet] Ak Az ATAL] AL NE
& 2ARTE 2] A, BAE ZANAE AL ACE B £ G VAT
FEAR WA s T PR Amslelor du A BYLE o F2 FURT Fohafoh
shevtolch, 2ARoEE o] 2TA T YA HAVS FeA o W] g Aoluk 54
7} & A AFAFOR AFE o4 BE TN 1 AAE AFAR WFde] F
B A9 RE A A @ o] 2ol AAle] FFATEY) BT MAFAR 4T B
Aol 71 RA 0w T AT B Rk A Hed, 0|47 el A - o7
79 A 24315 BAE A% A AT % e BE Paeke Aol FHEA o Bl
DYNAE AAG sk o] Wb Azt ool AFH o2 BT AFAR B 9
WA} Selube TASAN, Y ATAG AYAThE AL ol f2 893§ AR 0 F5) 4]

(¢}

==

0
OFN
ol

=

AANAARAZ PE Felol Grhn Aebl HW, Selviele] diste] AAA FAl
22 Ps g Aw Seiuhee] BT BALE flete] @xsloloh ahm, olo] PxsA e
2 3% JHRES PPsclcl Arhe Aow, olHd AN F ITolR e FAFORA 24
Snx Sgd BAL 4R & gl AL Wi ohjel, Te] FAA WALE Slstel sjele

e el s AoRA FEE ol AT
= o]l= r/\E_/q]m /\L olA]xqo]J_ ;g—;g
ol 2|z ZAloleta Hofof gt} %A
7k E71se7] wlolok. metA Al zok
t} o

=1 OH/q xlx%;ﬁ o] Jerq /\FEHE’ 7] Fog

17) o] ERAAE NS FHH R YVEE AFAR BT AR A 1 O geidE o
FA etk =99 o] BAtE = A BRI 8 kAt AsAH o g ArkEE AF }i %
7&?9 Ae AAR X 2 A5 olSAFARA "5 = AFAI A5 w42 A
o5 Fakete Aol BakAlo] e Art =2t

18) =A1A, 2015, 20151 &7] A& AlJFEAF 2l 1A=, p.2, National Tax Service of Korea (NTS).
2015. An Easy Guide to the Foreign Financial Account Reporting System. May 2015. p.2 [Printed in
Korean]

19) W&, «If) AR AFA A2} o] F AT B, HEARE 2025. 3. 29, Park, Hoon. 2025.
“Resident Status under Korean Tax Law and Dual Resident Determination under Tax Treaties.” Law
Times, March 29, 2025. Law Times article. [Printed in Korean]

20) BE UATAGE FHAUSEA daAs AFE dRajclol ainf gt a1
A 2Bl teld BAEE AL BADD 1 W AFAS MAFAE FEASETHA, &5
A, ZA - A AL FoME B2 Aol ok
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N FEAF Ao e He s Fehs FaEditta ste AL sldasAF AuAE =9 A
A5 B B3 SWo] dvta B vl glvh T oA TARSAE Y AFA Y
oo gl e FEAF A IFE Fsln Je olfE T A5AE E R e
ARRI7E o Fof| we} 23 o] F-5 Feilthe Solth meba] HFAH oz o A5AE Ul
A RrE A Ae sl g An @ HeE Fox dAs) F= Aol HAG wrkn
A7

wEk T rEzy ) AsE AlESES TEEY, Asd)E g Az F8Y 108 HAEE
T FauU ALE F 717 FAI7E 5 o8kl =)l AFAbe} TAFEe] Y=
A A 9ol #Hek JE, A2xA 1] AdFRiozA g Audd A= FEY 1d AREH =
el ARE & 71zte] A7 1839 olakl Al sl as A3 Al o FE HWA gt sta
Atk oA o] S F HA = HF FAG TRSAH L AFA] &3t strjgte A4
Ao o)Felolyt ATl o2 A = A&l AV} 394 vt A== A} 2 AT

Az AR ool WAls) FATHE ©wQ) Aelth oA rEa oA B AFAE
SREL: Qin BUHE d949 A9E AT eAH AT
2w, ARG ATAZ HE BYF ] AR dAle)

Mg dg

N
-

NAow WA 1 Yk ANE 2
w2 A7) @ | Ao fANE A1 9 FE WAl Fe Aol A4 wrin mel,
AeAow o[yt 2 A FeAR AnAEe] A4S A2 0 A0 B A%A
A3 Rt ol AAMARA R TS FtelA] FEria Hi

7t ZMZOH HHFAFS] HE ol

WHYS AL oA T T2, A34x A1l g sl FEAF Ao F-E A= A
FAP S T TASAM, Al165%9]2 Al1gtel] whet s AAH HAAN T AsAE o7t
U AFAP = ETE A sHEA o] ‘AFAPE F TASAME, Al1x2 A1E Al1s vt
e AFAe] Ao me} ‘el F4E FAY 1834Y oY ALE E QS Yulgitta
st ok F ToEd, A34E Al1ge] HES BH <dlFg3 At MAE S5
FE B AT 2 Ty T g A= vjd 2 F ojn o BAAR

21) W] A4 Ao tha HolupA|nt o] A uheh FHEAAQ M2 ¢ o2 i Hells
o] itk b 2008. 2. 15. A3 200754438 B4, tI'H Y 2017. 3. 16. A3 201458360 ¥4, tI'H
2 2017. 10. 12. A3 201671212722 A2 Fo] L dlolth. (AT, 2022, FZARAE,, AL A FEn}ol,
pp. 56—61, Kang, Seok—Gyu. 2022. Tax Law Controversies. Samil InfoMine. pp. 56 —61, [Printed in
Korean])
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THRBeR Jote vd& 2t A - Aarstolof dohreka ska sl F
83 AFAP ti Gl T T A= FARE B A2z AlRg el up2d <o
T M 583 FokA| of 3t Gofol Astef= "2ASH A, A2 A7 2 A3
G ANz 529 E HE] uhE 019 o LEP—E—DP.”E} StaL vt I T2A
12, A3z AN Azl TRSAR 0] EAFH doerns Ty, e AFAbet
gole rasAY, 9 ﬁL7e§°ﬂ ukeh AFAke] 7hd o] 4 el = o ? g}, webd T Tz A
342 A1go] 3 el F5eAF Ao F-E Ae AFAE T Ta5AN, Zﬂl Z°12 A1g Al
159 ntdd 7‘1‘1‘]1‘9] 759101] upe} el FAE FAY 183Y o] ALE E A S 9

i ¥

}
8 A ok T R, AUES AT T AN, ALl A9 A5
beta g o)t 2AZPY A% ATA BT ol BAE 2E AID AW} s

(taxes covered)”ol|A] o] S
t23) & £ nd n% za 2ok Ag Mot «AE W 1R )3t 247l s et b

2 ik o]o whel AL o] A o e a5 B Al e ut Zefo] A &5
= AR FAEn Utk S —AVEE A} APRFAAE “o] FHL 1 2AE Tt
£ o ﬂrﬁloiﬂ ?‘5&5—?— A kol 2 AXA ez i Adgao] Ralsls A5 o

22) W} gl «ASHA Y A2z A1l w2 &olo ok 2L A3xE A1 A1ETH A2
7k, A18E B A195 ol g E WHE WE i oo mEr i wo] itk

23) (D OECD Model Tax Convention on Income and on Capital ARTICLE 2 TAXES COVERED
“1. This Convention shall apply to taxes on income and on capital imposed on behalf of a Contracting
State or of its political subdivisions or local authorities, irrespective of the manner in which they are
levied.”
@ United Nations Model Double Taxation Convention Article 2 TAXES COVERED
“This Convention shall apply to taxes on income and on capital imposed on behalf of a Contracting
State or of its political subdivisions or local authorities, irrespective of the manner in which they are
levied.”

24) F9lo] “AE(income)’0] L “AE] TIZF ZA(taxes on income)”’A Ao M= B2 =4} o] o]
k. o] FA #3k B} AFA3E =2]= Patricia Brandstetter 2025, “Taxes Covered — A Study of
Article 2 of the OECD Model Tax Conventions”, IBFD ; G. Kofler et al. 2021, “Taxes Covered under
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%l OECD ZAZFRE 42(AFA) g FAME o FoEA 2 AFAE 3
she o vet Suliyvhs Faska Ak Al 9l wheh AFate] Fols S elA
AT ok A ot & Alekae] F g AFate] el MR FEde A9t e F
fomg AZFE F Ut AFA 4] FEY A4S @ dtlA $44E T A=
kL 9lth29) oA | OECD ZA|zofrd FA A AFA o] & vete] $4dE FE A
wehar sha AR 254 A e BRGHT SAAE F QA U o8 B P =
SAAS Z AWAE 229 az £9o 2ol Aokm @ 5 Ak wlFolut Ayl A
JulgA 2] Ao wel, Fu) Aﬂﬂéoﬂﬁ b A Ak AFAR B E = A T
Aggos wAFAR A5ee SEFYL T v

$eee) A9 old SuFAol glernz ol Aste AATY olF AFA A%
ZoP A Aok AFAR BYEThE 253 BAY 2A FAAW MAFAR B3
718 FUE AedoRE AFAR FHO D BE Zlo] dvty Al A 2ot

A AwEtA A - uEso] BaE Aok TVt AF G WET T 58S A
Al de A2k O AE HHo] 54 w7 HAE Y& A% SEHA A4S 7t
ABg, A zF ARt WA el FESHE AT S8 Ao 4 wet Az
ol 4 A&dttE Aol §A4 - Bl dAoltt2) S Ak 2 AW eR Sl Al

Article 2 of the OECD Model”, IBFD % FZ%.

25) OECD ZA| 22 E(OECD Model Tax Convention on income and on capital), 432l i3t 4 3~7
Fx a2 F FA 6dAM e e 22 & Ad=Y AFA FEA Ui A& 3 Utk «g A

_:

AZol g7A FA7h e, Aol el Ash 3elo] Am 9Iglek 1E B 64 o1 R
Aolgkm B WEOl Wk AR 710 AR BR AFAR BED 2 B 7} RAID

HA 7L itk 8 A it o] e FELS x| od sidE ook gt

26) @O U.S. Internal Revenue Code §7701(b)(6) An individual shall cease to be treated as a lawful
permanent resident of the United States if such individual commences to be treated as a resident of a
foreign country under the provisions of a tax treaty between the United States and the foreign country,
does not waive the benefits of such treaty applicable to residents of the foreign country, and notifies
the Secretary of the commencement of such treatment.
@ Canada Income Tax Act §250(5) Notwithstanding any other provision of this Act (other than paragraph
126(1.1)(a)), a person is deemed not to be resident in Canada at a time if, at that time, the person would,
but for this subsection and any tax treaty, be resident in Canada for the purposes of this Act but is,
under a tax treaty with another country, resident in the other country and not resident in Canada.

27) ©|7, 2024, TA| =AY ol 9} AF, JstZAEH, p.14, Lee, Kyung—Geun. 2024. Understanding
and Practice of International Taxation. Younghwa Tax Publishing. p.14, [Printed in Korean] ; 221l -
ol 54, 2016, “FAZGY Il FEY 2P, 2AStE=ER AR A2z, Al 2Ag S,
pp-42~47, Oh, Nam—Gyo, and Lee, Dong—Shin. 2016. “Conflict and Harmonization between Tax
Treaties and Domestic Law.” Journal of Tax Research, Vol. 32, No. 2. International Fiscal Association
Korea. pp.42~47, [Printed in Korean] ; B}, “5iul] A3 AFALel 2H 2 o] S AFA 47, W
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S5 2025. 3. 29, Park, Hoon. 2025. “Resident Status under Korean Tax Law and Dual Resident
Determination under Tax Treaties.” Law Times, March 29, 2025. Law Times article. [Printed in Korean]
; U9 2019. 3. 14. A3 2018560847 2, i 2022. 1. 27. A3 2021553054 &2 5

28) o] &3] - AT - FAA. 2024, "= A ZAH,, A3, ©FFAL pp. 279~280, Lee, Chang—Hee, Kim,
Jeong—Hong, and Yoon, Ji—Hyun. 2024. International Tax Law. 3rd ed. Pakyoungsa. pp. 279 ~280,
[Printed in Korean] ; ]33], 2010, “ZA| 223 o] SAFAP, A&t K& 2514 A3, pp. 215
~240, Lee, Chang—Hee. 2010. “Dual Residence under Tax Treaties.” Seoul National University Law
Review, Vol. 51, No. 1. pp. 215~240, [Printed in Korean]

29) TEA D ZAAY, N E AFAS} HAFAE FASAE, A NE S 2481 ATH(ASA
oA, A2z AT B TAEA B S, AR Al2E FE)

SE,
o|X
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WA gonm sl TASANM A (LA AFA o] AEEofok skl o] AeE &
Az B AFAtz B d Abgel telA i o8] AFAtely =l Aol w2t
AFAEA &S - SoHE FHR6letaL st Zlo] FEAor HolA] et A2 7|Hke] o
o] Bh=el] 71 9lojA Sl B Algell dgk AN B AFAR B E AE S
oAl ool Al x| ltte o2 AlES Eidtehe Aol Ak d55h] oHnh whef
s - oA Eolell = o] THALAIE A7 A ZFe] Th O AFA B 7IE0] 254
oAl WAE AT 2AIEG A BE HE glE Ael7] MRt oA 2ok =
I Sliielgts AAlstel M A2y AT B Qe A5 3E  HH =
grelstttal =AA = A3t Ug 7hs/dol At GrIAlCIA = o213 o] f= =l Al ol M
2R AU A=w AFAR B EH = A Tl Ao rE vz TR Hshe 5
TS Fa itk Az

Felyete] Al vl Aurkel 22 S8 2 gA

& AFA L e ARG WY /g o= Ho guat 2ol sjMste Aol ¥ FelA

il

2k
&

°]

o] 48F A%} AGoR At Aolth olF WM r2EAW, Y AR NS Folgh
A AFA B NFoR AL olfE AFoA] A2 2EAZ U]
AR S RASATE AA oL ol HAE FUT
S ol FHA9 S NEFD Ut TASAY, G DPA ATA Aducks <zoby 3%

[¢}
BPE AFAR B o] Bk Az o2 AR 2EAY, G ATFAE 2o}
A

¢

A Azsh B BAH glo 2
ahwl o] el A A4 A 0w Betin AaE e A%E 2Ae) Bk (g ol oA

30) OECD ZA|Z<FE2E(OECD Model Tax Convention on income and on capital)ol] wt=2H FaPE A=,
AR 2AAFHZEY 5 L5A B ol BE Al F] tieiA A EHBER, ZA ZF] A
A gt o] & 25A Eopelwt g Eojo gk mA e A ohgka ok B2 OECD ZAH| 2GR
dof] FAEAE, HRud 2AYFERY B LE FFHY 2A0 el Fedte SEF0l
471 3tk OECD ZA| 2R 242(2PEFA)) 632 “o] 229 7132 229 4ol = B3t
BE FF 2 PA9 ZAol diste] &-8-3th(The provisions of this Article shall, notwithstanding the
provisions of Article 2, apply to taxes of every kind and description)” 1L 3} 9l o.™, 263(% H.ugh)
18+ “HHol w129} 22| 93| A|e+E|A] Z&=THThe exchange of information is not restricted
by Articles 1 and 2)"2}x &t 1o, 272(ZAASF =) 1L “AF=& Fa3t] 2AANAE A4
of §FE AT olyd Fxe 2 Al1Fx P A2z 3ekRA] 2=THThe Contracting States
shall lend assistance to each other in the collection of revenue claims. This assistance is not restricted
by Articles 1 and 2)"2}3 3faL it}
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B 595 AAstE e =go] BFHoioF & Aoltt sxnt A Hej 5 thda el At
ozt g AA] ALRlA Al whet e el oz A H e Ao AbdolaL o]l wh
et Yeiak ﬁé”é 2 HAAM ] g AF A7 A71E L v BAA e B HY A
gm0l whet 27 g Al —r-frﬁ’% a4l %S’J}r/h‘i EO] Jol weh e g FefAel
FToE dYHolok & Aeltt3d) o) geAF A B g A E FE2 27 4
919 Al E Oz Faste] ket By () Oﬂ D2 20% Fote AR FECR
ARE SRo] k3 o]z Qe F Aol thel & dA] Fal A= AskA e FAAE

) 3 ZeAS) A AN ATE ol FOR RN A9 ol 249 P AFERAA2
(A B FAAY, AE B ADLNE DAY, AAZEAH A TALE | FELEAE 9D
AN 2A o] el Bl el B3t ol Rs BAgle] HHRE Balo he 4% 1 el o

Ay & 5 Uk

32) A4, 2024, “sfelmg A Aol ol B3t Jej g FIhol] B3 237, Ao SA AT A3 A]2
<, pp. 160~161, Kwon, Oh—Sung. 2024. “A Study on the Imposition of Administrative Fines for
Violations of the Foreign Financial Account Reporting Requirements.” Journal of Taxation and
Accounting Research, Vol. 3, No. 2. pp. 160~161, [Printed in Korean]

33) EE, 2018, “@Y Tl Awe] BARY FelA Gl —doAe] BE ARed S sl
ol = FHAT A 198 A3Z, =H wFHES], pp. 393~394, Kim, Yong—Hoon. 2018. “Problems
with the Current Administrative Fine System and Rational Reform Measures : With Reference to the
Operation of the Relevant System in the United Kingdom.” Public Law Journal, Vol. 19, No. 3. Korean
Comparative Public Law Association. pp. 393 ~394, [Printed in Korean]

34) el ARFEE Pl Ee A2 0 B 3 599 20%7H4] H RS ofd Fost
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ZRE 2 usy v A7)7} glo] a9, ol 9 o] AP S Wredsle] At
Me JHE 55 150 2 stn 214.

2011 s FeAF ARAE} AS =HHAD Holle i 71Ede] 109902 HA s
o] 1099E 2t AlF JuE 7 Al Ao o5 Faeiith 12 20199 FE =
109 99019d Ala 712 S sqgdo g Qstste] 4la ide Sdistelt. 2020 Al EHE
IS AR e IPHLE 100% Aisks A5 2 sl Hel Azt A H9E d

Q1 F A7 Shskith

Ty e s daid e 2719 nAla 399 10% ol at= A statirt o] F 20%
olst= ksl HTell= Bl 10% ©lst2 1 wd= Fasta vk 5 20119 HE A3
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