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<Abstract>

This study aims to analyze, from multiple perspectives, the problems inherent in Korea’s capital
gains tax system on housing — which determines tax exemptions and surtax liability based on the
aggregate number of dwellings held by all members of a household unit — and to propose measures
for improvement.

Under the current Income Tax Act, the “household” rather than the individual taxpayer serves
as the unit of taxation. The total number of dwellings held by all household members is aggregated
to determine eligibility for the one—household—one—house exemption and the multiple—homeowner
surtax. This study systematically examines the problems of the current system from four perspectives :
constitutional and civil law considerations, tax administrative efficiency, equity between domestic
and foreign taxpayers, and comparative legal analysis.

From a legal standpoint, household—based aggregate taxation directly conflicts with the principle
of separate marital property under the Civil Act. The Constitutional Court has ruled, on three separate
occasions — concerning asset income aggregation, the comprehensive real estate tax, and capital gains
tax — that household—based aggregate taxation violates Article 36(1) of the Constitution, which
guarantees the protection of marriage and family life. Furthermore, the current system structurally
embeds a “Marriage Penalty,” whereby a couple each owning one home is immediately reclassified
as a two—home household upon marriage, directly contradicting government policies aimed at
encouraging marriage and childbirth.

From the perspective of administrative efficiency, tax authorities are compelled to conduct extensive
investigations — including credit card transaction records, public transit card movement data, and
mobile phone base station location information — in order to verify household composition and actual
residence, resulting in a substantial waste of administrative resources. Additionally, the structural
impossibility of applying household—based aggregate taxation to foreign nationals on an equal footing
with domestic taxpayers constitutes a violation of the principle of tax equality.

A comparative legal review of five major countries — the United Kingdom, the United States,
Germany, France, and Japan — confirms that Korea is the only nation imposing a surtax penalty
based on the aggregate number of dwellings held by household members.

Accordingly, this study proposes amending Article 89(1)(iii) of the Income Tax Act to shift the
unit of tax exemption from the “household” to the individual “resident taxpayer,” converting the

”

exemption standard to each taxpayer’s individually held “primary residence,
imposing a surtax on dwellings other than the primary residence.

while simultaneously

<Key words> Capital Gains Tax, Household—based Aggregate Taxation, Marriage Penalty, Multiple~Homeowner
Surtax, Primary Residence
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(Table 1> Housing Disposal Taxation in the Sample Countries

Household—Based | Household .
Surtax Penalty Key Legal Provisions and
no| Country . Aggregate Aggregate .
on Disposal , i Main Content
Taxation Benefit
* Income Tax Act Art. 89(1)(iii)
One—household—one—house
exemption requirements
* Income Tax Act Art. 104(7)
* Yes Multiple—homeowner surtax
Exemption and rates (+20%, +30%)
* Yes surtax * Enforcement Decree of
1 household, determined by Income Tax Act Art. 154—2
* One—house .
. |2 homes : aggregate Calculation of home count for
Republic hold L.
1 +20% number of homes jointly owned property
of Korea —one—house
1 household, per household . * Income Tax Act Art. 88(6)
. exemption .
3+homes : (partial Definition of “one household”
+30% ownership also (including spouse, lineal

counted as one
home)

ascendants/descendants)

* Enforcement Decree of Income
Tax Act Art. 152—3
Income threshold for independent
household status (=40% of

median income)
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(Table 1> Housing Disposal Taxation in the Sample Countries (continued)

Household—Based | Household .
Surtax Penalty Key Legal Provisions and
no| Country , Aggregate Aggregate .
on Disposal , i Main Content
Taxation Benefit
* Taxation of Chargeable Gains
Act (TCGA) 1992 s.222
Full Private Residence Relief
. T.\Ione. « None « None (PRR). exemptlon for the Only
High—income Individual ~based | (Married or Main Residence
earners 24%, . * TCGA 1992 5.222(6)
. taxation couples . . .
. low—income S - Married couples (including
United principle ; jointly . -
2 . earners 18% . cohabitants) may jointly
Kingdom | . No designate . :
(single rate, designate only one main
household— only one . .
regardless of acorecate surtax | main residence for PRR (preventing
number of sgierrgl residence) double benefit)
homes) Y « TCGA 1992 5.222(5)
Owners of multiple homes may
elect the main residence within
2 years (individual election)
* IRC §121 (Internal Revenue
Code Section 121)
* None Up to $250,000 individual
Long—term . Nf)qe « Optional ex.emptlon on disposal of a
holding Individual —based oint filin primary residence
(over 1 year) | taxation J( . € | IRC §121(b)2)
United | 0% 15% 20% | principle ; . Married Filing Jointly doubles
3 . exemption .
States | (by income No the exemption to $500,000
threshold . . .
bracket, household— . (marriage incentive)
when filing
regardless of | aggregate surtax iointly) * 2—-out—of—-5—year rule
number of system J Y Exemption applies only when the
homes) seller actually resided in the home
for at least 2 of the 5 years prior
to disposal (anti—speculation)
. * Code général des impdts (CGI)
» None None Art. 150 U 11 1°
. Based on . .
Main . Main residence
. residence status (- . .
residence and holdin * None (résidence principale) : full
unconditionally . & (individual exemption on capital gains
period of the .
4 | France |exempt, specific property : designation |+ CGI Art. 150 VC
second home P PIOPEIY > 1 ¢ main Holding—period—based special
. No . N .
19%+social residence) deduction : cumulative annual
household - . .
charges aoeroate deduction rate applies beyond
(17.2%) i 5 years ; full exemption after

surtax system

22 years of holding
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(Table 1> Housing Disposal Taxation in the Sample Countries (continued)

Household—Based| Household .
Surtax Penalty Key Legal Provisions and
no| Country , Aggregate Aggregate .
on Disposal , , Main Content
Taxation Benefit
* Act on Special Measures
Concerning Taxation Art. 35
JPY 30 million special
deduction per taxpayer for
* None residential property disposal
* None . T .
Short—term * None (each (applied per individual without
(5 years or Strictly individual household aggregation)
less) 39%, individual ~based . * For joint marital ownership
receives a . .
long—term (per—person) Husband and wife each receive
5 Japan o separate o .
(over 5 years) |taxation , IPY 30 a JPY 30 million deduction, up
20% No household . to JPY 60 million combined (no
. million
(regardless of | aggregation special household—aggregate surtax)
number of concept dl?s duction) * Act on Special Measures
homes) Concerning Taxation Arts. 31 &
32 Short—term holding (5 years
or less) 39%,
long—term holding (over 5
years) 20% ; taxed individually
* Einkommensteuergesetz
(EStG, German Income Tax
Act) §23(1) No. 1
Disposal within 10 years of
* None acquisition is treated as a
Disposal “private speculative
within 10 * None . transaction”and taxed at the
. . * Optional .
years : Taxation based oint filin comprehensive income tax rate
comprehensive | on individual J(one S ouie’s * EStG §23(1) No. 1 Sentence 3
income tax ownership ; . P Homes owner—occupied during
6 | Germany gains may be .
rate No . the year of disposal and the
.. offset against )
(progressive) ; | household - the other’s preceding 2 years are fully
fully exempt | aggregate surtax losses) exempt regardless of holding
if held over system period (and regardless of
10 years or number of homes)

owner—occupied

* Exemption determination criteria
Only the taxpayer’s own holding
period and actual residence
apply as criteria—no aggregation
of household members’ homes
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