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5Y2 FHA¢(Buropean Union, EU) 3|90 2A EUS H77FX|A] AHA(EU VAT
Directive) & =%I3l] o] & 2o 2 A=9] FIPIXAE S 35t Stk EU9| A6zt H7b
7} Al A1 (Council Directive 2006/112/EC) A 19%%= «“Z 2] A AW L K9] o] H(a transfer
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5 HI7EA] M (Umsatzsteuergesetz) #1322 A|18-S §4 &
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9) COUNCIL DIRECTIVE 2006/112/EC of 28 November 2006 on the common system of value added tax,
TITLE IV TAXABLE TRANSACTIONS, CHAPTER 1 supply of goods, Article 19
In the event of a transfer, whether for consideration or not or as a contribution to a company, of a
totality of assets or part thereof, Member States may consider that no supply of goods has taken place
and that the person to whom the goods are transferred is to be treated as the successor to the transferor.
Member States may, in cases where the recipient is not wholly liable to tax, take the measures necessary
to prevent distortion of competition. They may also adopt any measures needed to prevent tax evasion
or avoidance through the use of this Article.s

10) A3 - o] 53, “FoTe AR E—-5LA”, dT2AA T4, 2009, p25l.
1) A3 o] 78, “Faxo 2AAE 5L, =2AAT4, 2009, p.296.
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ABATE], 2011, p.345.
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(1) T8 B ARAMEE G5l FREdod T8 E)e ddiaters B3 <&
FAANA i - o1 F EU F7PHAA ARG Ale] Fe = derR
(ii) B2713ke] A71QA] o5 Ee Frlghelut BARe] S AtE S S ©7IkF el &

B/ 17k AQFE VA BE] 93 T S ek

2011 11€¥€ 10¥ CIEUE ©| Aol tis] sHd 3t v}, AFY =01 o 35 Fdalo] glofA]
2% A FE Aol dEH F O ARIS 53 SYH R AAH &S I9T S+
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2 A
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BU /A48 Aricle SO 1 ARISES 509 95 HelE 48 Aaitbe
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e AdS BYH0E A% 5 AEA ARE FA4 @ Ao2A, 2EL 978 4
£ oAl AL meh AAH A AEoR W e BsgT

Ct. BMF X|&l

=9 AYFEE= Schriever AFAd] g B2 S wkadslr] 9la 2012 109 249 BMF A
(BMF guidance of 24 October 2012—IV D 2—S7100—b/11/10002) &% 3}sith ©] BMF Zl =l
S AF ARE FEof| Fpste] Bgake] tigk ltfabA| ko] A s = S o] AM =
3l 594 AA &S A&ste Ao] 7bssitha diabA ok 713tke] @Y FR 7}—0—5}1:13}
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AEAIY Y] AF2A FEE I (i) FFAZE S At E AR S LS TR A
A RS FAHoR o (i) F=A} %%A}?jxu A5 Frre SEARIAIAY A
FER QE AMFEES dllok dk= Afolal (iv) A UE7F SEEHE A 1 ARke] Al e
2RH &g 715 8 (v) 5244, AE5A 9l (immediately consecutive) AF 2] F=r) AR
RS AS olE “ASAEY AE e 455 d=5t= A (transfer of a business as a going

concern, TOGC)”& H.o} H]T’Vﬂ 14 A FEEREE HE = AN e mTE £ 7t
T Atolgd ARglel dRUE ZelEo] FREE A5 AT Ao sdAol fAEAL &
Felo] o] 5 FHA L g F I AR GER dFETE Aotk
G EX 9} AES] JEE BAHCE HAANR FFgdrhie ok, SFd2HE 39 o
k: A5 EX HEe FFAeR FAET G5 PR
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v o) A, EAst 18] FFol well AAAL 4, $Eire] L Ao 1]

14) Value Added Tax(Special Provisions) Order 1995(S11995/1268), Article 5
15) HMRC, Notice 700/9, April 2008, Paragraph 2.3.7
16) VATA 1994, Schedule 9, Group 1 ; 9= E7PHAE 4 EXAE HAR A5 e, EXAe AL,
TEE 5 EXo & (attach)= o] Y& BE TZ2EF A9 E(structural or natural object)< Eg-3Hc)
17) HMRC, Notice 700/9, April 2008, Paragraph 2.4
EX 9 A% P FEst AAFE A% B4 D AF o|sle] FuA vshEE Ak
o FE 84S FFAAL, A D AR Ual the £e] IR FEAT 1 EA ¥ ARE
A%Able] FEg Hob SAEA ohlg
(i) $Ee] AT LG 3o (i) o] ks =4 8 ) 2w gl 28
© 3 ofste] AFAE e meddE AEel, (i) Frdlel EA % g dal FAE A Pe
= FTAIFMHMRO) FE8t, (iv) Frelel Fm=lolAl Al *d‘%"é’._ J‘“iir A& FHaloF &

N



54 MFets|AIXME / M43 ®M5=(2013. 10.)

A 8 S T dthe A AK Y 4R SRR ARYER T S aEEE

RS W Y ALY E Al FEA Lo RS H|ThA|e] A Eo R nEdA] e Ao s

Holth Al dmoe] #3F o] Br7EXAl A A (notice) S “AFF U= v AT S 81
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Commissioners(°] 3} “BHC”)7} &3t EXE 12597 A58 = A& AFeAlinterest) S 5
a}9lth. RFLZ BHCZE A2kl wp2% RLFS BHCERE 53 A9 AR5 A3zl
fZh e G = gla 23] Adi(sub—lease)E FalA A3A A BEX] AHEAE A|TE S
At RFL2 EAIS /] 7oz Edsto] /HEe F A3 A A th(sub—lease)st LAk 5131
ok Apde] Aol H FA2 /) 7 F ) FHeE, FEQS A Fos AB3AHH)A
125Lﬂoﬂ 30101 ngats 717k et Adis R sta Loyt s E FHEth o] A
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RFL—4 Ao Aol digh D= AAGT HEx YAl Aol ArE G5 FrERAE
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= FAGEE oWl P vl Al Ao AYE F8l EAC] tigk A2 AHEHo] FEE
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Go ZANFLE o] AR el A AE ASAEY R ISt A s A
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o] ¥ Apto] ARglell AREESIL, Aol U= AFE EAa ok gk (i) AAEe A
G2lo] opd A A AAd wpe} Adefol sk vl o AL AL M) A E B Y=

lo

18) HMRC, Notice 700/9, April 2008, Paragraph 1.4, “For TOGC provisions to apply it is important that
the assets, whatever they are and however many are to be transferred, put the purchaser in possession

of a business, rather than simply assets.”
19) Robinson Family Ltd v Revenue and Customs Commissioner([2012] UKFTT 360 (TC), TC02046).
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thao) Jelm gt REAto] uid Pl FRACHR, FEAL A ASE A 2ag
A% FHE ACE Holok drbm BAFORA, Juidt A%S B FEN AEAL o)A
3 BB AR olde] AAACR FUR AH ANE 2 Aoz gtk

F39] BIPEAN AT (GSTR 2002/5) Bl2A| thd A el thd 2122 7

= = ot} o]dtol| = AlElTFE o]

Fata gl Abl 2 AvBoes vizh o AdE B Al e Suksofof sk
H

gl g E7e BEIES Av A gk

(1) AMtde] AlSE flo F3L0] 2R3 e 4522

¢ F8 0, REE, 299 5 1} IAHE AYL e A FEsgich o
o] Afahd e FRE A TG ohlSAh o B¢ B A e Algel
A% e o BATel ohl B2 B ARJS Pt vkl B AR B Aol
i,

(2) Afie] HZE Slah Sal0| T #e)
DeliCots 498 ] T BsirbAol e Ak RN A 2EAGL FeehE AR

(<)
24 E T2 2A7HA AR NewCooll Al AFRS Fwalaal o
o

20) GSTR 2002/5, Paragraph 90~92

21) GSTR 2002/5, Paragraph 102, “As the premises were supplied by way of lease, the supplier has supplied
all the things that are necessary for the continued operation of the enterprise.”

22) GSTR 2002/5, Paragraph 93
23) GSTR 2002/5, Paragraph 94~95
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(3) ARRIQl A2 9lol X REA0| LR T4
Heavy Duty LtdE 9l 248 a3 gelr $408 garehe 274 Alixtan
FA AR S Festas) doh AT werEe uEee] Aague F4uE e
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Apothecary Cot AT 2Wo] AAete daF F5akdA oF=rs 93l AFAbelth
Newfellow Co= Apothecary Co2] ¢F=5 Q43 Al @S 7NAI8FI . Newfellow Coe 7
A A S A QA ol A Q] LBAH A AR} s T L AE Q] =

D_

A= Centre Co®]th. Apothecary Co= Newfellow Co 2 Centre Co} 32} AleFS A A3 ul,
Apothecary Co= Newfellow Cooll Al A& FE3taL Newfellow Co$t Centre Co= Ut} A
kS A4, Centre Co2 Newfellow CoollAl &2 gt o7 BEALS Auslgitt. 54k o
k2 A F=e] Ak 0|t Apothecary Co= F-84HS UtiAA kS 202 3 A}
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Kt 12
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e e
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52 dru = Aol = AT} Sunset Unit Trust: Hands On¥} ol xbA| kS A2 3sle] Al

o A
FAARE DS detag Ak o] AF FELL ANFHE FFE A0 2 F gom
2 FEAe e A Bed RE AN FEG A0 B 5 Ak

4. A1 AHA

ol FEate] Al A dme] BIZRAA Aol tiet 5, 9= B 2] dyEE 2
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24) GSTR 2002/5, Paragraph 96
25) GSTR 2002/5, Paragraph 97~99
26) GSTR 2002/5, Paragraph 101 ~102
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A Study on the Imposition of Value Added Tax
on the Cases of Business Transfer
without Real Estate

Chung, Ji—Sun” - Yoo, Ji—Seon™"

{Abstract>

In South Korea, the value added tax(VAT) is imposed on supply of goods and services as well
as importation of goods. However, VAT is not charged on goods provided as collateral, taxes paid
in kind, transfer of business and some other specific transactions.

In particular, there is interpretative controversy about the transfer of business ; especially,
relating to cases where a transferee does not take over real estate to be used directly for business
but leases it from the transferor. In the event that the case is regarded as business transfer in a
broad sense, it may be problematic to impose VAT. On the other hand, it may be reasonable to
impose VAT in case it is interpreted that the ownership of real estate was not transferred. In case
the transferee can maintain the identity and continuity of business without taking over the
ownership of real estate, it may be interpreted to meet requirements for business transfer. In South
Korea, however, VAT is imposed on such transferees because it is considered as incomplete
transfer of business.

In contrast, Germany, UK and Australia do not impose VAT on transferees who maintain the
continuity of business without taking over the ownership of real estate.

The same needs to apply to South Korea. The present VAT system needs to be readjusted
realistically, in terms of substance-over—-form principles.

There is the need to extend VAT exemption even into cases where real estate is excluded from
transferred assets unless it is indispensable to business. In the case of real estate indispensable to
business, in principle, VAT exemption should be applied only to cases where it is included in
transferred assets. Realistically, however, it may be advisable to apply VAT exemption to cases
where a transferee did not take over real estate but maintains the identity of business by leasing
it. Lastly, it requires that the legal standard of business transfer should be complemented more
concretely, and that more detailed guidelines should be given to taxpayers in order that their
misjudgment and tax disputes can be minimized.

<Key words> Value Added Tax, Business Transfer, Real Estate, Lease, Tax Exemption

* Associate Professor, Graduate School of Science in Taxation, University of Seoul.
#* CPA, Deloitte Anjin LLC.
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